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Libor Stepanek Minorities in Europe - the Divergence of Law and Policy

1 The European Union has aspirations to further integration and enlargement, creating a diverse, tole-
2 rant and multicultural society. Doing so has brought minority rights back into the heart of European
3 political speech, but to date this has not been reflected in laws and norms governing either member
4 states or the EU as a whole. As a result, the Union is forced to promote respect for minorities in can-
5 didate countries using only the legal tools of non-discrimination. While effective, on their own these
6 instruments may not be sufficient to ensure the diversity vital to European aspirations.

7 Minorities in European political integration

8 Europe is a small multicultural and multiethnic territory where many communities co-exist in a com-

9 plicated web of mutual interdependence. The political status of minorities within European socie-
10 ties depends on the willingness of particular political constellations to acknowledge and implement
11 multiculturalism. Formally, European diversity is widely acknowledged by now, especially in the cur-
12 rent EU members. However, translating this principle into concrete legal rights for minorities has not
13 been easy.
14 A minority is usually imagined as a group of people culturally, ethnically, or racially distinct from a
15 larger society. A second characteristic, for our purposes, is that a minority group is necessarily subor-
16 dinate - politically or economically - to the dominant group within a society. Members of minorities,
17 who are distinctively different from the majority, do not enjoy full participation in the structure and
18 activities of the society and/or an equal share of the rewards. Sooner or later, demands for equal
19 treatment arise, which societies - that is the,,majority” - may respond to in one of two ways - either by
20 eliminating or tolerating the minority. Historically, elimination has been common, ranging from non-
21 violent assimilation to outright extermination. Today, however, tolerance is the European norm.

22 Differing policies within the EU

23 When the European Community was established in 1957, the fundamental proposal was to build a
24 framework for encouraging economic co-operation and integration, with the added political ambi-
25 tion of securing peace and prosperity in Europe. There existed no common approach to culture or
26 minority problems at this initial stage of integration. At the far side of the continent, under Commu-
27 nist rule, the situation was worse. Soviet models of assimilation ranged from the insensitive to the
28 outright catastrophic. It is now widely recognised that the breakdown of Communist rule in Eastern
29 and Central Europe, and the drive to future enlargement of the EU provided conditions for minori-
30 ties to reassert their identities. Alternative approaches range from those who, like Glatz, emphasise
31 the importance of international co-operation through the creation of minority institutions and pan-
32 European legal provisions, [1] and those such as Liebich, who call for a re-definition of the concept
33 ,minorities’, and perceive a shift in the, ,majority” attitude. [2]

34 However, the states participating in European integration did not attempt to harmonise a Commu-
35 nity approach to this question - there were no pan-European treaties or norms, and the general atti-
36 tude of the Commission and Council were characterised by the belief that ,what the Member-States
37 do with,their’ minorities is not the EU’s business”. [3] France, for instance, follows a long Republican
38 policy of consistent assimilation, reducing all group distinctions into an idealised ,Frenchness’, whe-
39 re the distinct features of any given minority group are placed firmly in the private sphere and thus
40 depoliticised. Germany, on the other hand, applies a system of ,temporary incorporation’, whereby
41 non-German minorities confront insurmountable obstacles to gaining citizenship - witness, for ex-
42 ample, the large Turkish community in Germany, never accepted as a minority group but as ,guest-
43 workers” across generations. [4] Britain is another example. Hierarchical cultural pluralism or, to use
44 Barsa's term, ,permanent differentiated incorporation”, has been applied on the British Islands. [5] On
45 the one hand, a view of society as fundamentally divided into regional, ethnic or other competing
46 groups with particular autonomous goals has resulted in a fairly tolerant policy, involving a compa-
47 ratively wide range of institutional support of minorities. On the other hand, the notion of superiority
48 of the English culture has not been dismantled.
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49 Evolving EU policy

50 In resolutions dating from the 1980s, the European Parliament showed interest in minorities - for
51 the first time at EU level - observing that the Parliament itself should ,represent the cultural diversity
52 of Europe” and therefore attached ,great importance to the participation of cultural, racial and eth-
53 nic minorities in both social and political decision making processes”. [6] The Parliament formulated
54 some key ideas and possibilities for future common standards in the areas of culture, education, mass
55 media or political representation, yet the non-binding character of its resolutions resulted in minimal
56 practical effect.

57 Fundamental changes emerged only in the 1990s, with the fall of Communism. Newly independent
58 majorities in many post-Communist countries elaborated ethnocentric state policies, flagrantly ig-
59 noring the minorities on their territories. Some, such as the Czech Republic, in the hope to,return’ to
60 Europe, swiftly changed their rhetoric and, later, some internal policies, and slowly began to const-
61 ruct political and public awareness of minority issues. Others, such as Slovakia under the nationalist
62 Me_iar, rejected the principles of minority protection outright, to the detriment of its EU aspirations.
63 In either case, however, the EU’s potential for good was compromised by its own uncoordinated
64 internal policy. Excesses, such as Northern Ireland, illustrating the EU’s own vulnerability to minority
65 tensions has not gone unnoticed in candidate states.

66 In the meantime, the EU itself was moving beyond economic to political integration, pushing the
67 accommodation of differing cultures and languages - including minorities - higher on the agenda.
68 While the 1992 Maastricht Treaty aimed to promote ,the flowering of the cultures of the Member-
69 States, while respecting their national and regional diversity” [7], the Amsterdam Treaty, which ente-
70 red into force in mid-1999, opened new vistas with its new requirement on states to ,take appropri-
71 ate action to combat discrimination based on sex, racial or ethnic origin, religion or belief, disability,
72 age or sexual orientation.” [8]

73 By the late 1990s, the EU had incorporated minority issues on its internal agenda, focusing on three
74 different areas. First, the Parliament and Commission began to develop a normative approach (focu-
75 sing particularly on non-discrimination); second, cross-border co-operation was emphasised within
76 EU ,external relations” policy, including PHARE support for regional activities, including in support
77 of minorities. Third, policies and programmes on the related issues surrounding racism in Europe
78 were developed. It should be noted, however, that none of these result directly in European minority
79 rights norms.

80 Culture, tolerance and the uses of law

81 Europe has apparently accepted diversity, multiculturalism and tolerance as fundamental principles.
82 Witness, for example, the Council declaration that ,Europe, characterised by solidarity and a rich cul-
83 tural mix, is founded on respect for diversity and on tolerance. All member-states ... are continuously
84 striving to build and maintain a Europe based on [...] the diversity of its cultures and languages, a
85 Europe where [the] rights of Minorities are protected.” [9] Or, in the words of Commission President
86 Romano Prodi: ,we must never forget that Europe is all about diversity. Therefore it needs us to res-
87 pect and reap the rewards of diversity. European integration has always been about diverse peoples
88 with varied cultures [...] Diversity is one of Europe’s greatest treasures.” [10]

89 These are fine words, but how are they to become fact? One approach, offered by Czech sociologist
90 Jitina Siklova, is to link tolerance to culture. Culture, in her opinion, provides a means for overco-
91 ming basic biases:,,..xenophobia or fear of the unknown is natural to human beings. When seeing a
92 strange face every little baby starts crying. ... Our culture teaches us how to behave, if we want to be
93 accepted, therefore acceptation of minorities is a necessity.” [11] To put it another way, can a develo-
94 ping ,European culture” engender tolerance where it is not already in place? And if so, how can law
95 help?
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Alternatively, a clear standard, in keeping with Europe’s liberal tradition, is the rejection of intoleran-
ce, through, for example, anti-discrimination law. Following Skutnabb-Kangas's classifications of ra-
cism, intolerance can be characterised as,open” or,hidden”. [12] Open intolerance encompasses the
frequent displays of racist behaviour evident throughout Europe, the extreme being the attacks of
skinheads’ or neo-Nazi groups, in countries such as the Czech Republic, on members of different race
or ethnic groups. In principle, behaviour of this kind can be easily addressed by law. In practise, how-
ever, attempts to do so may run up against ,hidden intolerance” within society, or in the legal and
judicial system. Thus in the Czech Republic and neighbouring Slovakia, although countless assaults
on minorities by skinheads have been recorded, few of these are prosecuted, and only in a handful
are there convictions recognising racial motivations.

Intolerance may further appear at the institutional or the ideological level. The first appears in the
form of discrimination in the educational system, the administration or politics, the latter in cultural
norms, media reports, or everyday situations. Both can be tackled through legal norms, but both are
subject to the same limitations mentioned above. In the post-Communist world, moreover, attempts
to address the second using anti-discrimination procedures tend to provoke public displeasure at
the apparent restrictions on freedom involved. Before one can properly treat all as equal, some nor-
malisation of the ,other” - of minorities - may be required.

Is it not possible that tolerance may be engendered more effectively by assuring the visibility of
minorities in mainstream culture, the normalisation of different cultures and languages and the par-
ticipation of minorities in social and political life? Is it not possible, in other words, that granting mi-
norities rights - tools to greater participation - might be a necessary complement to the adoption of
anti-discrimination legislation?

To conclude, the EU-system for equal treatment of minorities and the policies found in Europe are
characterised by contradictions, but there is plenty of scope for progress. The last twenty years clearly
show increasing interest at the EU level in minorities, and this is accompanied by a changed percepti-
on in much of European society. The collapse of the Communist block together with the politicisation
of the integration process has accelerated the incorporation of minority measures into the internal
agenda of EU. To date this has been manifest through the introduction of pan-European anti-discri-
mination laws rather than ,minority rights”.

The result is that in advocating diversity and tolerance in an enlarging Europe, the EU is restricted to
promoting legal instruments whose main import is the denial of intolerance, rather than the engen-
dering of diversity. It is difficult to predict whether such an approach will succeed in the project of
creating the tolerant and responsible mixed society that Europeans and their leaders aspire to.
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